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RECE~VED

BEFORETHE ILLINOIS POLLUTION CONTROL BOAR~LERK’SOFFICE
OF THE STATE OF ILLINOIS

MAY 172005
MATHER INVESTMENT PROPERTIES, ) . STATE OF ILLINOIS
L.L.C., ) Pollution Control Board

)
Petitioner, )

)
vs. )

ILLINOIS STATE TRAPSIIOOTERS )
ASSOCIATION, INC., )

)
Respondent. )

MOTION FOR STAY

NOW COMES Respondent,ILLINOIS STATE TRAPSHOOTERSASSOCIATION,

INC. (hereinafter“Trapshooters”),by its undersignedcounsel,pursuantto Section101.514ofthe

Board’sProceduralRules(35 Ill. Admin. Code § 101.514),andmovesto staythis actionin light.

of thependencyofMatherInvestmentProperties,L.L.C. v. Illinois StateTrapshooters,Inc., No.

2003-L-0144, now pendingin theCircuit Courtof SangamonCounty. In supportof its motion,

Respondentstatesasfollows:

BACKGROUND

Attachedhereto is a true and correct copy of the complaint filed by Petitionerin the

Illinois Circuit Courtlocatedin SangamonCounty,Illinois. (Ex. A) TheBoardis authorizedto

takeofficial noticeofsuchfilings. 35 Ill. Admin. § 101.630;seealsoVillage ofHillside v. John

SextonSand& Gravel Corp., PCBNo. 80-60(Oct. 30, 1980) (takingofficial notice of pending

Circuit Court action).

The facts giving rise to the SangamonCounty action and to this proceedingare as

follows. In Octoberof 1998, PantherCreek Office Park, L.L.C. enteredinto a contractwith

Trapshooters. (Ex. A, ¶6) PantherCreekOffice Park,L.L.C. later assignedits interestin the



contractto MatherInvestmentProperties,L.L.C. (hereinafter“Mather”). (Ex. A, ¶7) By virtue

oftheseagreements,Trapshootersagreedto sell certainrealestateto Mather. Trapshooterswas

to receive the agreedpurchaseprice (Ex. .A-1-3)’, and Mather was to receive real estate

commonlyknownas“Mather GunClub RealEstate”(j4~).Thepartiesknewthat thereremained

on thepropertyspentleadshot from trapshootingthathadoccurredon theproperty,andregarded

theright to mine thatleadas valuable. Theagreementprovidedthat:

Sellershallmine theMatherGunClub RealEstatefor leadandremoveleadat its

• costand shallbe entitled to all proceedsgeneratedtherefrom. If Seller is unable

to contractfor the removalof the leadprior to December1, 1998, or prior to a

closing dateestablishedherein, Seller’s right to collect and sell the lead shall

lapse,andthepartiesshallclosepursuantto theprovisionsof thisAgreement.

(Ex. A- 1-11 (emphasisadded)).

The partiesalso recognizedthat brokentargetsand target fragmentsremainedon the

property. Theyallocatedto theBuyer theresponsibilityto cleanup thosetargetsandfragments.

The agreementprovidedthat:

It is agreedby the partiesthat Buyer shallhavethe sole responsibility and shall

bearall costsassociatedwith themaintenance,destructiOnandlor removalof all

improvementsexisting on the Mather Gun Club RealEstateand shall likewise

bearthe sole responsibilityfor the removalof debrisremainingon theproperty,

including,but not. limited to, brokenshootingtargets.

1 The Circuit Court Complaint is markedExhibit A. Attached to said complaint are

Exhibits 1 through5. Tn this motion, Defendantswill refer to the exhibits to theCircuit Court
ComplaintasExhibits A-i, A-2, A-~3,A-4 & A-5.
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(Ex. A-1-13).

Thecontractclosedon September28, 2000, andMathertook possessionof thepremises

on that date. (Ex. A, Ct. I, at¶ 21).

Later, apublic controversyaroseinvolving Mather’s attemptto developthepropertyfor

Wal-Mart Stores Inc. (Ex. A, Ct. I, at ¶22 & Ex. A-3-A) Apparently, concernsregarding

contaminationresulting from future developmentof the propertywere directedto the Illinois

EPA. (Compi.Ex. 1) The Illinois EPA wrote to Mather, recommendingan environmentalsite

assessment.(~)The letter indicatedthat sucha propertydevelopmentmight implicatewaste

regulations,thatwerepreviouslyinapplicable:

• [T]he flhinois EPA would like to emphasizethat eventhoughno environmental

permits were or are generallyrequiredfor the operationof a shooting range,

environmental permits may be required for such activities as moving

contaminatedsoil to other partsof the site, creatingpiles of contaminatedsoils,

andmovingcontaminatedsoils off site.

(Id)2

Matherallegesthat it conducteda siteassessment,finding environmentalissuesallegedly

associatedwith leadshotand targetdebris from shootingrangeoperations. (Ex A-3). Mather

expressed“surprise” that therewas a potential environmentalconcern(Ex. A-3), given that

HansonProfessionalServices,Inc. (hereinafter“Hanson”) preparedan environmentalaudit on

theproperty,which concludedthat

2 “Spentroundsof ammunitionandtargetfragmentsarenot. . . ‘discardedmaterial’ . .

becausetheyhavenot been‘abandoned’ . . ..“ Long Island SoundkeeperFund v. New York
Athletic Club, 42 ERC (BNA) 1421 (Mar. 20, 1996, S.D.N.Y.)
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USEPA and Illinois EPA do not considerexpendedmaterialson the shooting

rangeto be solid or hazardouswastesthatwould be subjectto regulation. There

is no surfacewater on the site from which leadshot or dissolvedlead maybe

ingestedby migratorywaterfowl. In ouropinion, leadshotandtargetdebris on

theshootingrangedo not posean imminentor substantialendangermentto health

or the environment,and thereforearenot consideredrecognizedenvironmental

conditions.

(Ex.A,1J25)

On May 14, 2003, Mather sued Trapshootersand Hansonin the Circuit Court of

SangamonCounty,Illinois. (Ex. A) Trapshootershasbeensuedfor breachof contract,having.

• allegedlyfailed to “keep the MatherGunClub RealEstatefree of all pollutantsand hazardous

substancesas definedby the statutesandregulationsof the United Statesand of the Stateof

Illinois,” (Ex. A, Ct. I, at ¶27),andhavingprovidedaPhaseI environmentalaudit completedby

Hansonpursuantto ASTM standards,asopposedto Illinois legal standards.(Ex. A, Ct. I at¶33)

Hansonwas also suedundera contracttheory(Ex. A, Ct. II) anda negligentmisrepresentation

theory. (Ex. A, Ct. III) Thecaseremainspendingin Circuit Court.

On or aboutAugust16, 2004,Mather filed this enforcementactionwith the Board. The

factual allegationsare commonto thosein the Circuit Court proceeding. Matherallegesthat

Trapshooters“abandonedtheleadfragments,brokenclaytargets,andassociatedcontamination”

in violation of Section21(e)oftheIllinois EnvironmentalProtectionAct (hereinafter“the Act”).

(415 ILCS 5/21(e)) This enforcementaction seekscivil penalties,injunctive relief, and cost

recovery. .



• LEGAL ARGUMENT

In consideringamotion to stayproceedingin light of anotherpendingmatter,the Board

hasconsideredfour factors:“(a) comity, (b) preventionofmultiplicity, vexationandharassment,

(c) likelihood of obtaining completerelief in the foreignjurisdiction, and (d) the res judicata

effect of a foreignjudgmentin the local forum.” EnvironmentalSiteDevelopers,Inc. (“ESDI”)

v. White andBrewerTrucking,Inc., PCBNo. 96-180,atp. 7 (July 10, 1997) (citing A.E. Staley

Mfg. Co. v. Swift & Co., 84 Ill. 2d 245, 254 (1980)). No singlefactoris determinative,but the

analysisinvolves abalancingofall factors. ~ ESDI,PCBNo. 96-180(Sept. 18, 1997) (after

finding that noneofthefactors favoredissuanceof a stay, theBoardreconsideredandissueda

stayin light of additionalevidencewith respectto two ofthesefactors).

The type of stay sought by this motion is “aimed at avoiding duplicative litigation.”

Village ofMapletonv. Cathy’sTap, 313 Ill. App. 3d 264, 266 (3” Dist. 2000). Here, the term

“duplicative’ hasa differentmeaningthanthat set forth in theBoard’sregulations:

Two actions are for the same causewhen the relief requestedis based on

substantiallythesamesetoffacts. Thecrucial inquiry is whetherthetwo actions

arise out of the sametransactionor occurrence,not whetherthe legal theory,

issues,burdenofprooforrelief soughtmateriallydiffers betweenthetwo actions.

Furthermore,the purposeof thetwo actionsneednot be identical; rather, there

needonly beasubstantialsimilarity of issuesbetweenthem.

Id.

While thetwo actionsat issuehereinvolve different causesof action,theyarisefrom the

samecommercialtransactionby which Trapshootersconveyedthepropertyto Mather. The

complaintsin bothproceedingssetforth substantiallythesamesetof facts. Finally, both actions
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involve the commonissuesof thenatureof the leadmining transactionandthe applicability of

stateenvironmentallawsandregulations.

A properapplicationof the four factorsusedto determinewhethera stayis appropriate

yieldstheconclusionthatastayshouldbe enteredhere.

A. Comity.

“Comity is theprincipleunderwhichcourtswill give effect to thedecisionsof acourtof

anotherjurisdictionasa matterof deferenceandrespect.” ESDI,PCBNo. 96-180, at p. 7 (July

10, 1997). “Where anothercourt has taken jurisdiction over a controversy,a court with

jurisdictionoverthesamecontroversyasaresultof a later-filed suit will generally,asamatterof

comity, deferto the first court in ruling on thematterbeforebothcourts.” ~ While theESDI

caseinvolved differentpartiesto differentactionsinvolving different,regulatoryprovisions,this

caseinvolvesthesameparties,arguingfor an interpretationofthesametransactionaldocuments.

TheBoard doesnot determinetherights ofpartiesto a contractandhasdirected parties

in thepastto directthoseissuesto a courtof law. EPA v. Will CountyLandfill, Inc., PCBNo.

72-13,at p. 2 (Dec. 12, 1972). Where,as here, the natureof the contractualtransactionis a

centralissuein adjudicatingenvironmentalliability, comity suggestthattheBoard shoulddefer

to thestatecourt’s expertisein interpretingthecontract. Village of Mapleton,313 Ill. App. 3d at

268.

B. Preventionof Multiplicity, Vexation and Harassment.

In deciding whetherto granta stay, a court may considerwhetherjudicial economy

would be servedin grantingthe stay. PhilipsElecs..N.V. v. New HampshireIns. Co., 295 Ill.

App. 3d 895 (
1

st Dist. 1998) In this case,a stay would avoid the multiplicity of proof and

argumentconcerningtheproperinterpretationof thecontract. $~Village of Mapleton,313 Ill.

• 6



App. 3d at 268. Ordinarily, it is “uneconomicalaswell as vexatious” for a lawsuit to proceed

where’ anothersuit is pendingin anothercourt presentingthe sameissuesbetweenthe same

parties.Brilihart v. ExcessIns. Co. of America,316 U.S. 491, 495 (1941).

C. Likelihood of Obtaining Complete Relief in StateAction.

In the Circuit Court action, Mather is suing for “an amount not less than $250,000,

includingbut not limited to, all costs that Matherhasincurredor will incur as a resultof the

contaminationof ‘the Property,’ any diminutionofpropertyvalueoftheparcelfrom its intended

use,costsof thissuit, attorneyfeesandany otherrelief theCourt deemsjust andproper.” (Ex. A

at p. 9) In two separatecounts,this prayerfor relief is alsodirectedtowardsHanson,who is not

apartyto theBoardproceeding.(~atpp. 11, 15-16)

Hanson’sabsencefrom thisproceedingmeansthat theCircuit Court actionis morelikely

to providecompleterelief to Mather than the Board actionin which relief againstHansonis

impossible.

The only relief that appearsunavailableto Matherin theCircuit Courtproceedingis the

requestfor civil penalties. However,civil penaltiescannotbe.awardedto Mather,but arepaidto

the EnvironmentalProtectionTrustFund. (415 ILCS 5/42(a)) In thesensethat“relief’ refersto

“the assistance,redress,or benefit which a complainantseeks” (Black’s Law Dictionary (6th

ed.)), thesepenaltiesdo not serveacompensatoryfunction,but serveapublicpolicy function. In

any event,a staydoesnot denyMatheranyrelief from theBoard, but merelydirectstheparties

to theCircuit Court proceedinguntil the stayis lifted. Village ofMapleton,313 Ill. App. 3d at

268.
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D. ResfudicataEffect

“The doctrineof resjudicataprovidesthat a final judgmenton the meritsrenderedby a

• court of competentjurisdictionbars any subsequentactionsbetweenthe samepartiesor their

privieson thesameclaim,demandor causeofaction.” Fried v. Polk Bros.,Inc., 190 Ill. App. 3d

871, 877 (
2

nd Dist. 1989). “The doctrine is basedon the public policy which favorsjudicial

economyand thefinality of litigation andis divided into two branches:resjudicata, or estoppel

by judgment,and collateralestoppel,or estoppelby verdict.” ~ “Collateral estoppelis also

referredto as‘issuepreclusion.”Id. Here, resolution of those issuespertainingto the proper

constructionof the contract’s provisions might well be preclusive as to those issuesin

subsequentlitigation.3 Collateralestoppelor issuepreclusionis aproperconsiderationin issuing

a stay of subsequentlitigation. Tumminarov. Tuniminaro, 198 Ill. App. ‘686, 695 (
2

nd Dist.

1990); seealsoVillage ofMapleton,313 Ill. App. 3d at268 (holdingthat adeclaratoryjudgment

action asto thevalidity ofan ordinancewould haveresjudicataeffectson thesamequestionsin

subsequentlitigation).

~ In determiningwhetheror not Trapshootersabandonedwasteon the property, the
Boardwill necessarilyneedto interpretthecontractualprovisionconcerningmining rights. See
USA v. PetersenSand& Gravel, Inc., 806 F. Supp.1346,1354 (N.D. Ill. 1992) (explainingthat
whenan environmentalissueis raisedasto whetherornot an activity relatesto wasteorauseful
product, the inquiry “must by necessityturn on a fact-specific inquiry into the natureof the
transaction.”)
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• CONCLUSION

For the reasonsstatedherein, Respondentasksthe Board to stay this action pending

resolution,of the Circuit Court proceeding,or for suchotherand further relief as the Board

deemsmeetandjust.

and

LEWIS, RICE & FINGERSH, L.C.

RichardA. Abrens
500 NorthBroadway,Suite2000
St. Louis, Missouri 63102
(314) 444-7691(phone)
(314) 612-7691(facsimile)

Attorneysfor RespondentIllinois Trapshooters
Association,Inc.
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1 Nc - ~lPlaza,Suite325
•Springfield,Illinoi~62701-1323
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iN THE CIRCUIT COURTFORTHE SEVENTH JIJDICIAL CIRCUIT
SANGAMON COIJNTY,ILLINOIS

MATHER INVESTMENTPROPERTIES,L.L.C., )
an Illinois Limited Liability Company, )

0144
Plaintiff, . )

)
v. )~, No.

)
ILLINOIS STATE TRAPSHOOTERS
ASSOCIATION,iNC., anIllinois not-for-
profit corporation,andHANSON
PROFESSIONALSERVICES,iNC., a
ForeignCorporation,dlb/aHANSON
ENGINEERSINCORPORATED,

Defendants.

)
)
)
)
)
)
)
)

FILED.
MAY 14 ZOOS C1V..~

rk .~fth~A:~:~:’‘~~/~~lt
COMPLAINT

NOW COMESPlaintiff, MatherInvestmentProperties,L.L.C., anIllinois LimitedLiability

Company,by andthroughits attorneys,Sorling, Northrup,Hanna,Cullen & Cochran,Ltd., R.

GeraldBarns,ThomasH. Wilson,andCharlesS.Northrup,ofcoun.sel,andfor its Complaintagainst

I1~inoisStateTrapshootersAssociation,Inc., andHansonProfessionalServices,Inc., a Foreign

Corporation,dlb/aHansonEngineersI~icorporated,statesasfollows:

ALLEGATIONS COMMON TO ALL COUNTS

1.. Panther.CreekOffice Park,LLC (hereinafterPANTHER CREEK) is an Illinois

limited liability companywith offices in Springfield, Illinois.

2. MatherInvestmentPropertiesL.L.C. (hereinafterMATHER) is anIllinois Limited

Liability Companylocatedin SangamonCounty, Illinois.

3. Defendant Illinois State Trapshooters Association, Inc. (hereinafter

TRAPSHOOTERS)is anIllinois not-for-profitcorporation.

I
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4. DefendantHanson ProfessionalServices is a Foreign Corporation with its

headquartersin Springfield, SangamonCounty,Illinois, and doesbusinessasHansonEngineers

Incorporated(hereinafterHANSON).

5. At all timesmentionedherein,oneofthe servicesHANSONofferedto thegeneral

public andsellersandbuyersof commercialrealpropert~Twasinformationin theform of aPhase

I environmentalauditbasedonevaluationof “the Property”for the guidanceof sellersandbuyers

of commercialrealproperty,theirassignsand agentsin theirbusinesstransactions.

6. OnoraboutOctober13, 1998,PANTHER CREEK enteredinto acontract(Contract

attachedheretoasExhibit 1-3 through1-21)to purchaseapproximately64 acresofrealestatein

Sa.ngamonCounty,Illinois (“theProperty”)fromTRA.PSHOOTERS, locatedsouthwestoftheCity

of Springfield,illinois, generallyattheintersectionofInterstate72 andIllinois Route4, commonly

knownas3006MathersRoad,and.legally describedas:

TheSouth 3.88acresof theEastHalfoftheSoutheastQuarterof Section13;

The NortheastQuarterof the NortheastQuarterof Section 24; EXCEPTING
THEREFROMa 0.102acretract conveyedto the StateofIllinois, Departmentof
Transportation,by WarrantyDeeddatedMay 6, 1994,andrecordedJune27, 1994
asDocumentNo. 94-26746;

TheSouth3.91 acresof theWestHalf oftheSoutheastQuarterofsaidSection13;

TheNorthwestQuarteroftheNortheastQuarterofsaidSection24; All in township
15 North,Range6 WestoftheThird Principalmeridianin CurranTownship;

Situatedin SangamonCounty,Illinois.

7. On or aboutAugust 24, 1999, PANTHER CREEK, TRAPSHOOTERSand

MATHER amendedtheagreementandconfirmedassignmentof contractto MATHER. (A true

andexactcopyofAmendmentto RealEstatePurchaseAgreementis attachedheretoasExhibit 1-1
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through1-3). TheOctober13, 1998realestatecontractandtheAugust24, 1999 amendmentand

assignmentofthecontractwill hereinafterbe referredto astheCONTRACT.

8. An outdoorshootingrange,more recentlyknownasthe “Mather GunClub”, had

beenoperatedon “the Property”sincethe 193Os.

9. ‘ At timesknownbetterbyTRAPSHOOTERS,but atleastbetween1988and1998,

TRAPSHOOTERSowned“the Property” commonly known as the “Mather Gun Club” and

continuedto operateanoutdoorshootingrangeon theparcel.

10. During the TRAPSHOOTERS ownershipof “the Property”, it consistedof an

outdoorshootingrange,severalbuildingsassociatedwith therange,a graveleddrive andparking.

lot, campsites,andlawnareas.

11. DuringtheTRAPSHOOTERSownershipof “theProperty”, leadshot, aswell as

brokenclaytargets,weredepositedon “theProperty”asaresultofactivitiesattheoutdoorshooting

range.

12. Paragraph7(v)oftheCONTRACTbetweenMATFIERandtheTRAPSHOOTERS

providesthat theTRAPSHOOTERSshall:

keep the Mather Gun Club Real Estate Ethe parcel] free of all
pollutantsandhazardoussubstancesas definedby the statutesand
regulationsoftheUnitedStatesandtheStateofIllinois.

13. Paragraph13 of theCONTRACT providesthat:

A. Sellerat its expenseshallwithin sixty (60) daysfrom thedate
hereofobtainaPhase1 environmentalauditofthe subjectproperty
fromHansonEngineeringCompanyofSpringfield,Illinois, assessing
anypollutants,contaminants,hazardousmaterials,or othermineral
or gasolineproducts and hydrology, that are of environmental
concern,including asbestosin thebuildings. If aPhaseII audit is
indicated,the costof thePhaseII audit shallbe paidby theSeller.”

30403044.25/7/2003 ROBJOF 3



C. The partiesagreethat the auditscontemplatedherebyshall be
providedto bothSellerandBuyer andthatthecontentsthereofshall
notbedisclosedto anyoneexcepttheparties’engineers,consultants,
attorneysandlenders.

14 Paragraph27 of the CONTRACT providesthat:

This Agreementshallbe construedandgovernedby thelaws ofthe
StateofIllinois andany actionto enforceits termsorconditionsshall
be brought in the Circuit Court of SangamonCounty, Illinois,
therefore. .

15. Paragraph10 oftheCONTRACTprovidesthat in theeventofa defaultunderthe

CONTRACT, thedefaultingpartyshallbe responsiblefor theexpensesandreasonableattorney

feesofthenon-defaultingparty.

16. During the negotiationsbetweenPANTHER CREEK, MATRER and the

TBAPSHOOTERS, TRAPSHOOTERS was informed or otherwisemade aware that “the

Property” was beingpurchasedfor commercialdevelopmentthat would include normal and

customarydevelopmentactivities suchas theconstructionof buildings,parking lots, roadsand

otherimprovementswhichwouldcausesoil on almostall of“theProperty”to bedisturbed,moved

orremovedfrom thesite.

17. Prior to September1998, TRAPSHOOTERShad beenconsideringselling “the

Property”as“commercialproperty.”TRAPSHOOTERSknewthatanypurchaserorits mortgage

lenderof“theProperty”would requireaPhaseI environmentalauditof“theProperty”meetingthe

requirementsof federalandIllinois law be performedby anengineeringfinn assessingwhether

therewererecognizedenvironmentalconditionson“theProperty.”TRAPSHOOTERSknewthat

any purchaseror mortgagelender of commercial property who failed to obtain a PhaseI

environmentalaudit, or took title with a PhaseI environmentalassessmentthat therewere
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recognizedenvironmentalconditionson“theProperty”couldorwouldbeliablefor anyrernediation

costsordamagesassessedby theEPA orIEPA.

18. Becauseofits knowledgeofthefactsallegedinparagraph17 above,sometimeprior

to September1998,TRAPSHOOTERSenteredinto acontractwithHANSONwherebyHANSON

agreedto performa PhaseI environmentalaudit of “the Property” in return for paymentby the

TRAPSHOOTERS,forthedirectbenefitofPANTHER CREEK, MATHERorotherthirdparty

intendingto purchase“theProperty”for development.

19. HANSONknew or shouldhaveknown “the Property”was beingpurchasedfor

commercialdevelopmentpurposes,whichincludedtheconstructionofbuildings,parkinglots,roads

andotherimprovements,which wouldcausesoil on almostall of “the Property”to bedisturbed,

movedorremovedfrom thesite,andkneworshouldhaveknownthatpurchasersof“the Property”

would relyontherepresentationsandassessmentsin its PhaseI environmentalaudit.

20. In accordancewith theexpressprovisionsofparagraph13 oftheCONTRACT, the

PhaseI environmental“auditscontemplatedhereby[were to] be providedto bothSellerandBuyer

.“ by HANSON. HANSONdeliveredthePhaseI environmentalauditof“theProperty”to the

TRAPSHOOTERS on or aboutSeptember29, 1998 and authorizedreleaseof the report to

MATHER andotherpotentialor actualpurchasersof“the Property”. HANSONknewor should

haveknownthatTRAPSHOOTERS,MATHER and/oranypurchaserof“theProperty”wouldrely

on its PhaseI environmentalaudit for guidancein their businesstransactionof purchasing“the

Property”.
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COUNT I
~R~ACH OF CONTRACT

(TRAPSHOOTERS)

1-20. MATHIER restatesand reallegesparagraphs1 though 20 of the “Allegations

Commonto All Counts”asparagraph1 through20 of CountI ofPlaintiff’s Complaint.

21. . MATHER performedall of its obligationsunderthe CONTRACT by payingto

TRAPSHOOTERSthesumof moneyrequiredunderthe CONTRACT,closedandtook title to

“the Property”on September28, 2000.

22. OnAugust24, 1999, MATHER enteredinto a contractwith Wal-Mart StoresInc.

(hereinafterWAL-MART) for thesaleof “theProperty”.

23. WAL-MART’s closingon its purchaseofthis Propertyis expresslyconditioned

uponWAL-MART beingableto receiveall necessarywrittenapprovals,permitsandlicensesas

maybe requiredfor theconstructionof its facilities upon“theProperty,”from all appropriateand

applicablegovernmentalagenciesandentities,including,butnot limitedto theU.S.Environmental

ProtectionAgency(“EPA”) andtheIllinois EnvironmentalProtectionAgency(“IEPA”), viaa“no

furtherremediation”(“NFR”) letter.

24. On August 17, 2001,the IEPA senta letter to MATHER informing it that any

developmentor constructionon “the Property”would be a newuseof “the Property”, takenin

combinationwith thecontaminationresultingfrom activities at theformershootingrange,could

poseanunacceptablerisk to humanhealthand/ortheenvironment. (A true andexactcopyofthe

letter is attachedasExhibit 3A).

25. BecauseoftheIEPA letter (Exhibit 3A) andothercontactswith the[EPA, in order

for WAL-MART to obtain all the necessarywrittenapprovals,permitsor licensesthat maybe
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requiredfor constructionof its facilities on “theProperty,”MATHER hasbeenrequiredto prepare

andsubmitaremediationplanto theIEPAto obtainapprovalor aNFR letterfor anyoneto disturb,

store, or move off site the lead contaminatedsoil on “the Property.” WALMART, or any

purchaser,cannotconstructanyfacility on “theProperty”withoutdisturbing,storing,ormovingoff

site the leadcontaminatedsoil on it.

26. At present,EPA and[EPA havenot madea decisionor decisionsaboutgranting

appropriateandapplicablelicenses,permits,or approvalconcerningthisremediationplan.

27. Pursuantto Paragraph7 (v) ofthe CONTRACT, as a condition ofthe purchase

agreement,TRAPSHOOTERShada contractualobligationto “keeptheMatherGun Club Real

Estatefreeof all pollutantsandhazardoussubstancesasdefinedby the statutesandregulationsof

theUnitedStatesandthe StateofIllinois.”

28. Thatatall timesmentionedherein,leadshotandcontaminationassociatedwith clay

targetsresultingfrom theshootingrangewasandis apollutantandhazardoussubstanceunderthe

statutes,regulations,andcaselaw oftheUnitedStatesandIllinois.

29. At all times mentionedherein,theexistenceof leadshotandcontaminationonthe.

“property” wasandis arecognizedenvironmentalconditionby theEPA and[EPA. Matherfirst

learnedofthis factafterit receivedExhibit 3A.

30. In violation of Paragraph7(v) of the CONTRACT,TRAPSHOOTERSdid not

deliver“the Property”to MATHER “free ofall pollutantsandhazardoussubstances. . .“

31. TRAPSHOOTERSalso had a contractual obligation to “obtain a Phase 1

environmentalauditofthesubjectpropertyfrom HANSONEngineeringCompanyof Springfield,

Illinois, providing information based‘on evaluationassessingany pollutants, contaminants,
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hazardoi~ials,orothermineralo,~ oline productsandhydrology,that areofenviro~ental

concern.. . construedand governedby the lawsof theStateofIllinois” that wereto beusedas

guidanceby theseller,buyer,andany assigneesin theirbusinesstransaction.

32. A “PhaseI environmentalaudit” underIllinois law requires:(a) arecordedchainof

title documentsregardingtherealproperty,including all deeds,easements,leases,restrictions,and

covenantsfor a period of 50 years (415 ILCS 5/22(j)(6)(E)(v)(I)), (b) an affirmation by each

environmentalprofessionalofthetruthofthefactsin thereportmadeunderpenaltyofpeijury (415

ILCS 5/22(j)(6)(E)(vii)); and(c) anaffirmationby defendantofthetruth of thefactsin thereport

madeunderpenaltyofperjury(415 ILCS 5/22(j)(6)(E)(vii)).

33. En violationof Paragraph13 arid 27ofthe CONTRACT, TRAPSHOOTERSdid

notprovidea “PhaseI environmentalaudit” consistentwith Illinois law, but insteadprovideda

PhaseI environmentalauditcompletedbyHANSONpursuantto theAmericanSocietyfor Testing

andMaterials(ASTM) standards.(A trueandexactcopyofPhaseI environmentalauditis attached

asExhibit 2).

34. The failure ofTRAPSHOOTERSto performin accordancewith thetermsofthe

CONTRACTasset forth aboveconstitutesabreachof contract.

35. MATHER hasprovidedTRAPSHOOTERSwith Noticesofthebreachofcontract

asrequiredby paragraph9 oftheCONTRACT. (TrueandexactcopiesofsaidNoticesareattached

asExhibits 3 and4).

36. Thefailure of TRAPSHOOTERSto performin accordancewith thetermsof the

CONTRACTassetforth aboveandtheleadshotandcontaminationassociatedwith claytargets

remainingon “the Property”hascausedMATHER substantialmoneydamages,includingbutnot
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limited to costin additionalenvironmentalinvestigationandremediation,lossof use,lossin value,

andattorneysfeeswhich currentlyexceed$250,000.00andis growing.

WHEREFORE,MATHER respectfullyrequeststhatjudgmentbe enteredin its favorand

againstTRAPSHOOTERSin anamountnot lessthan$250,000.00,includingbutnot limited to,

all coststhatMATHERhasincurredorwill incurasaresultofthecontaminationof“theProperty”,

anydiminutionofpropertyvalueoftheparcelfrom its intendeduse,costsofthissuit, attorneyfees,

andany otherreliefthe Courtdeemsjustandproper.

COUNT II
THIRD PARTY BENEFICIARY CONTRACT

(HANSON)

1-20. MATHER restatesand reallegesparagraphs1 through 20 of the “Allegations

Commonto All Counts”asparagraphs1 through20 ofthis CountII ofPlaintiff’s Complaint.

21. In accordancewith theprovisionexpresslyidentifying HANSONin paragra~h13

of the CONTRACT, the TRAPSHOOTERSenteredinto a contractor purchaseorder with

HANSONwherebyHANSONagreedto performaPhaseI environmentalaudit of“theProperty”

in returnforpaymentbytheTRAPSHOOTERS,forthedirectbenefitofMATHERorotherthird

party intendingto purchase“theProperty”for development.TRAPSHOOTERS andHANSON

have copiesof the contractor purchaseorderto make a PhaseI environmentalaudit of “the

property.” MATHER doesnothaveacopyof this contractor purchaseorder.

22. In accordancewith expressprovisionsof paragraph13 of the CONTRACT, the

PhaseI environmental“auditscontemplatedhereby[wereto] beprovidedto bothSellerandBuyer.

“directly or indirectlythroughTRAPSHOOTERS.
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23. In September,1998,HANSONpreparedits PhaseIEnvironmentalSiteAssessment

for “the Property”andtheauditswereprovidedto boththe SellerandBuyer.

24. The information and assessmentsin the PhaseI environmentalaudit of ‘The

Property”,preparedby HANSON, wasmaterial to MATHER’s decisionand considerationto

purchase“theProperty”.

25. MATHER performedall of its obligationsunderthe CONTRACT by payingto

TRAPSHOOTERSthesumof moneyrequiredundertheCONTRACT,closedandtooktitle to

“the Property”on September28, 2000.

26. HANSONbreachedits obligationsunderits contractwith theTRAPSHOOTERS

by failing to identify theleadshoton “the Property,”thepresenceor likely presenceofareleaseor

a substantialthreat of a releaseof a hazardoussubstanceor pesticideat, on, to, or from “the

Property,”asrequiredby415 ILCS 5/22(j)(6)(E)(1~r)Wand415ILCS 5/22(j)(6)(E)(vii)for a“Phase

I EnvironmentalAudit.”

27. HANSONbreachedits obligationsunderits contractwith theTRAPSHOOTERS

by‘failing to complywithASTM PracticeE 1527-97andbyfailing to identify theleadshotandclay

pigeons,asrecognizedenvironmentalconditionsassociatedwith’ “theProperty”. ‘

28. OnAugust24, 1999, MATHER enteredintoacontractwith Wal-MartStoresInc.

(hereinafterWAL-MART) for the saleof “the Property”.

29. WAL-MART’s closing on its purchaseofthis Propertyis expresslyconditioned

uponWAL-MART beingableto receiveall necessarywrittenapprovals,permitsandlicensesas

maybe requiredfor theconstructionof its facilitiesupon“theProperty,”from all appropriateand

applicablegovernmentalagenciesandentities,including,butnot limitedto theU.S. Environmental
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ProtectionAgency(“EPA”) andtheIllinois EnvironmentalProtectionAgency(“[EPA”), viaa“no

furtherremediation”(“NFR”) letter.

30. On August 17, 2001, the [EPA senta letter to MATHER informing it that any

developmentor constructionon “the Property”would be a newuseof “the Property”,takenin

combinationwith the contaminationresultingfrom activities at theformershootingrange,could

poseanunacceptablerisk to humanhealthand/ortheenvironment. (A trueandexactcopyof the

letteris attachedasExhibit 3A).

31. In orderfor WAL-MART to obtainall thenecessarywrittenapprovals,pennitsor

licensesthatmayberequiredfor constructionofits facilitieson“theProperty,”MATHER hasbeen

requiredto prepareand submita remediationplanto the [EPA to obtain approvalfor anyoneto

disturb,store,ormoveoff sitetheleadcontaminatedsoil on “theProperty.” WALMART, orany

purchaser,cannotconstructanyfacilityon “theProperty”withoutdisturbing,storing,ormovingoff

sitetheleadcontaminatedsoil on it.

32. At present,theEPAand[EPAhavenotmadeadecisionor decisionsaboutgranting

appropriateandapplicablelicenses,permits,or approvalconcerningthisremediationplan.

33. The leadshot and contaminationassociatedwith clay targetsremainingon “the

Property”hascausedMATHER substantialmoneydamages,including but not limited to cost

associatedwithenvironmentalinvestigationandremediation,ioss.ofuse,.lossinvalue,andattorneys

feeswhichcurrentlyexceeds$250,000.00andcontinuesto grow..

WHEREFORE,MATHER respectfullyrequeststhatjudgmentbe enteredin its favorand

againstHANSONin an amountnot lessthan$250,000.00,includingbutnot limited to, all costs

that MATHER hasincurredor will incur asaresultofthe contaminationof “the Property”,any
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diminutionofpropertyvalueoftheparcelfrom its intendeduse,costsofthissuit, attorneyfees,and

any otherrelieftheCourt deemsjustandproper.

COUNT III
NEGLIGENT MISREPRESENTATION

(HANSON)

1-20. MATHER restatesand reallegesparagraphs1 through20 of the “Allegations

Commonto All Counts”asparagraphs1 through20 ofthis CountIII of its Complaint.

21. At all timesrelevantto thisComplaint,HANSONhelditselfout tothegeneralpublic

on its website(http://www.hansonen~ineers.com/environmentalservices/aboutus/Services/land.

~) asspecialistsof environmentalinformationto assistcustomersin “purchasingproperty”by

providing“Environmentalassessments/audits.”(A copyof this webpageis attachedheretoas

Exhibit 5).

22. HANSON is in the businessof providing information to others with respectto

environmentalassessmentsof propertyfor the guidanceof sellersand buyersof propertyin the

businesstransactionof selling andbuyingpropertyand, therefore,oweda duty to MATHER to

communicatetruefactsandinformation.

23. In accordancewith theprovisionsexpresslyidentifyingHANSONin paragraph13

of theCONTRACT, HANSONevaluated“theProperty”subjectofthis litigation andprovided

informationby wayof aPhaseI environmentalauditfor theguidanceof TRAPSHOOTERSand

PANTHER CR.EEKIMATHER, andtheirassignsin theirbusinesstransactionof MATHER’s

purchaseof“the Property”.
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24. The“FindingsandConclusions”sectionin theHANSON’sSeptember1998,Phase

I environmentalaudit declaredthat “This assessmenthas revealedno evidenceof recognized

environmentalconditionsin connectionwith “the Property”.” (Exhibit 2-17).

25. TheHANSONPhaseI environmentalaudit furtherstatedthat:

“TJSEPAandIllinois EPA donotconsiderexpendedmaterialson the
shootingrangeto besolidorhazardouswastesthatwouldbesubject
to regulation. Thereis no surfacewateronthesitefrom whichlead
shotor dissolvedleadmaybe ingestedby migratorywaterfowl. In

- ouropinion,leadshotandtargetdebrison theshootingrangedo not
posean imminent or substantialendangermentto health or the
environment, and therefore are not considered recognized
environmentalconditions.” (Exhibit 2-18)

26. Since at least1995, the Illinois EnvironmentalProtectionAgency (“[EPA”) has

regulatedclosedorformershootingranges,pursuantto its authorityundertheIllinois Environmental

ProtectionAct, includingthe removalofcontaminatedsoil.

27. OnAugust17,2001,the[EPA senta letterto MATHER informingit thatanewuse

of “the Property”, takenin combinationwith the contaminationresulting from activities at the

formershootingrange,couldposeanunacceptablerisk to humanhealthand/ortheenvironment.

(A true andexactcopyoftheletteris attachedasExhibit 3A).

28. HANSONwasnegligentin providingthestatementsandinformationprovidedin its

PhaseI environmental audit (Exhibit 2) which contained one or more false statements,

misrepresentations,or inadequatestatementsor failed to disclosethefollowing materialfacts:’

A. The assessmentrevealedno evidenceofrecognizedenvironmental
conditionsin connectionwith “the Property”.

B. Moving, piling soil on siteormovingit off site,couldconstitutean
uncontrolledrisk to humanhealthwhichwouldrequirepurchasersof
“the Property”to payfor federalandstateenvironmentalpermitsand
remediationcosts.
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C. If apurchaserof “the Property”disturbed,stored,ormovedanysoil
in “theProperty”containinglead,it couldbeforcedbytheEPA and
[EPA to payexpensesofremediationof“the Property”andto obtain
permitsfor suchactions.

D. The leadshot and clay fragmentson “the Property” aresubjectto
regulationsunderthe FederalResourceConservation& Recovery
Act (“RCRA”).

E. Theleadshot andclay fragmentsin the soil on “the Property”was
subject to regulation under the Federal Comprehensive
Environmental Response, Compensation & Liability Act
(“CERCLA”).

F. Disturbing, storing,movingsoil containingleadon “the Property”
wouldbring suchactionsundertheregulationsof theEPA or[EPA
andcouldonlybe doneafterobtainingpermits.Thepotentialcostof
disturbing,storing,ormovingsoil pursuantto EPAor[EPAcouldbe
sogreatthatit would prohibit anyuseof “the Property”andmakeit
worthless.

G. The lead shoton “theProperty” constitutesthe presenceor likely
presenceof a releaseor a substantialthreat of a releaseof a
hazardoussubstanceor pesticideat, on, to, or from “theProperty,”
as required by 415 ILCS 5/22(j)(6)(E)(v)(I) and 415 ILCS
5/22(j)(6)(E)(vii)for a“PhaseI EnvironmentalAudit.”

29. TheinformationwasmadebyHANSONwith theknowledgeandintentthatitwould

guide or induceTRAPSHOOTERS,MATHER, or other third party to transactbusinessby

purchase“theProperty”. ‘

30.. Prior to August 17, 2001, MATHER did not havepersonalknowledgeof the

regulatorystatusofthe leadshotandclaytargetsunderfederalandstateenvironmentallawsand

reasonablybelievedand relied on the skill, experience,and expertiseof HANSON and the

representationsit madein its PhaseI environmentalauditandpurchased“theProperty”injustifiable

relianceon completenessandtruth ofthestatementscontainedtherein.
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31. MATHER first discoveredthat HANSON might be, or was, negligent in its

preparation,assessment,andfindingsascontainedin thePhaseI environmentalauditsandasset

forth in paragraph28A above,andits failure to disclosethematerialfactsallegedinparagraphs28

B throughF afterit receivedtheAugust17, 2001,JEPAletterandthroughits contactswith the

[EPA sincethatdate.

32. If MATHER hadknownthestatementsinparagraph28Aabovewasnot true,or the

thaterialfactsnot disclosedin paragraphs28, B, C, D, E andF, it would nothaveclosedon the

purchaseof“theProperty”.

33. MATHER has and will continue to incur damagesin payment of costs of

engineering,permits,attorneysfees,andremediationcostsin orderto comply with the express

conditionprecedentconcerningobtaining“governmentalapproval”with WAL-MART.

34. ThenegligentactsoromissionsofHANSONasallegedinparagraph28 above,have

causedMATHER to incur,andin thefuture incur,substantialdamagesincluding, butnot limited

to costassociatedwith environmentalinvestigationandremediation,lossin value,andattorneys

fees.

WHEREFORE,MATHER respectfullyrequeststhatjudgmentbeenteredin its favor and

againstHANSONin anamountnot lessthan$250,000.00,includingbut not limited to, all costs
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that MATHER hasincurredorwill incur asaresultofthe contaminationof“the Property”,any

diminutionofpropertyvalueoftheparcelfrom its intendeduse,costsofthissuit, attorneyfees,and

anyotherreliefthe Courtdeemsjust andproper.

PLAINTIFF DEMANDS TRIAL BY JURY OF 12 ON ALL COUNTS.

MATHER iNVESTMENT PROPERT[ES,LLC,

Plaintiff,

~
Oneo Its A’~&neys

Sorling,Northrup,Hanna,
Cullen & Cochran,Ltd.

R. GeraldBarns,ThomasH. Wilsonand
Charles3. Northrup,ofCounsel

Suite 800 Illinois Building
P.O.Box 5131
Springfield, IL 62705
Telephone:217.544.1144

AFFIDAVIT

STATE OF ILLINOIS )
) SS.

COUNTY OF SANGAMON)

MATHER InvestmentProperties,LLC, by a Member,pursuantto SupremeCourt Rule
222(b),doesherebystatethat themoneydamagessoughtexceed$50,000.00.

‘~~eonard1~TSapp,Member

Subscribedandswornto beforemethis fl//k dayof TY\ ~ ,2003.

~ &~-
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AMENDMENT TO REAL ~STI&TEPURCHASE AGREEMENT

THIS AMENDMENT1 madeand executed this24thdayof August, 1999, by and

b~ieenthe 1LL1NOI.S STATE TRAPSHOOTER’S ASSOCIATION, INC., an Ulincis not-for-

profit corporation, hereinafter ~Ued “Seller,” and MATHER INVESTMENT PROPERTIES,

L.LC., an Illinois limited liability company (as Assigneeof PANTHER CREEK OFFICE

PARKE L.L.C., under a Real Estate Purchase Agreement entered into by PANTHER

CREEK OFFICE PARK, LL.C., as Buyer, on October 13, 1998), hereinafter called

“Buye~W1TNESSETH:

RECITALS.

WHEREAS, Seller and Buyer entered into a certain Real Estate Purchase

Agreement (hereinafter the “Agreement”) datedthe13th dayof October,1998, regarding

the property commonlyknown as the Mather Gun Club Real Estate(hereinafterthe

“Pro~rty’),a copy ofwhich is attachedhereto andmadeapart hereofasExhibit A; and

WHEREAS, SellerandBuyerdesireto amendtheAgreementin certainparticulars.

NOW THEREFORE, for the consideration stated below and for themutual promises

herein set forth, theAgreementis amended as follows:

- 1. EXTENS~ONOF AGREEMENT. The Agreement is hereby extendedto and

includiflg August 31, 2000, with all original terms and conditions to apply.’

2.’ CONSiDERATION. As and for consideration of this Amendment, Buyer has

paid to Sellerthe sum ofThree HundredThousandand No/iCC Dollars ($300,000.00)in

certified funds. Buyer does t~erebyacknowledgeand agree that said entire amount is the

sole propertyof Seller and is in no respect refundable to Buyer, notwithstanding any term

or provision of theAgreementorof this Amendmentto thecontrary. Seller andBuyer do
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hereby agree that of said amount, Two Hundred Fifty Thousand and No/iCO Dollars

($250,000.00)will be applied to the purchase price at any closing between the parties, with

the remaining Fifty Thousand arid NoIlCO Dollars ($50,000.00)not applicable to~the

purchaseprice. Absent a closing by the parties, the entire amount shall remain the sole

property of Seller. ‘Seller does hereby acknowledge that Buyer has previously paid to it

Ten Thousand and No/i 00 Dollars ($10,000.00), nonrefundable and applicable to the

purchase price at any subsequent closing, and that Buyer has placed Ten Thousand and

No/i 00 Dollars ($10,000.00) in escrow, which shall also be applicable to the purchase

price upon closing and which is refundable to Buyer, solely as allowed by the terms and

conditions of the Agreement.

3. LEASES. Seller agrees not to enter into any leases for the Property at any’

time prior to the expiration of this Amendment. Seller hereby represents to Buyer that

there are currently rio leases in effect for theProperty.

IN WITNESS WHEREOF, this Amendment is signed on the day arid year first

ILLINOIS STATE TRAPSI4OOTER~S
ASSOCIATION, INC., an illinois not-
for-profit corporation

_______ By:_______
A. in Y/un~bl~od~President.

written above.

MAThER INVESTMENT PROPERTIES,

L.L.C., an Illinois limited liability company

By: ~ ‘~—‘..-

LeonardW. Sapp,Member “‘

By~ ~homas Lewis, Member

By: ~ ~
~hn B. Clark, Member
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REAL ESTA IE PURCHASE AGREEMENT

I 3I~

THIS AGREEMENT, made and executed this ~ day of October, 1998, by and

between ILLINOIS STATE TRAPSHOOTERS ASSN., INC., an Illinois not-for-pro~t

corporation (hereinafter called “Seller”), and’ PANTHER CREEK OFFICE PARK, L.L.c.,

an Illinois lihiited liability company with offices in Springfield, Illinois (hereinafter called

“Buyer”); WITNESSETH:

RECITALS

WHEREAS, Seller has’ represented to Buyer that Seller is the owner of the real

estate described on Annex A, attached hereto, incorporated herein and made a part

hereof, hereinafter called “Mather Gun Club Real Estate”;

NOW, THEREFORE, for and in consideration of the mutual promises herein set

forth, Seller hereby agrees to sell to Buyer, and Buyer hereby agrees to purchase from

Seller the real estate described on Annex A upon the following terms and conditions:

SUBSTANTIVE

1. Purchase Price: The purchase price (“Purchase Price”) of the subject

property shall be Two Million One Hundred Thousand Dollars ($2,100,000.00), based

upon Seller’s representation to Buyer that the Mather Gun Club Real Estate contains at

least sixty-three and four tenths (63.4) acres of land and contains all the land owned by

Seller in Sections 24 and 13, Township 15 North, Range 6 West of the Third Principal

Meridian, Sangaman County, Illinois. Buyer, at its expense, shall obtain a boundary

survey of said Mather Gun Club Real Estate by Crawford, Murphy & Tilly, Inc. of

Springfield, Illinois, showing the exact acreage of the real estate. Buyer shall pay the cost



of such survey. In the event the survey discloses more or tess than 63.4 acres, the,

Purchase Price shall be adjusted by multiplying the exact number of acres shown by the

survey by Thirty-three Thousand One Hundred Twenty-three and 02/100 Dollars

($33,123.02) per acre or fraction thereof. The amount of acreage shall be conclusively

determined by the survey. Subject to the prorations, credits and adjustments required

hereunder, the entire Purchase Price shall be’ paid by Buyer to Seller in immediately

available funds at the Closing.

2. Earnest Money: Within five (5) business days of the execution of this

Agreement by both Buyer and Seller, Buyer shall deposit with Chicago Title Insurance

Company, as escrow agent, funds in the amount of Ten Thousand bollars ($1 0,000.00)

for and as earnest money.

3. Title Evidence: The Seller, at Seller’s expense, shall furnish to the Buyer

within fifteen (15) days of the’ execution of this contract, a title insurance commitment for

an owner’s title insurance policy, committing to insure title to the Mather Gun Club Real

Estate for the amount of the Purchase Price for such real estate, to be determined as set

forth in paragraph I of this Agreement, showing good and merchantable title in Seller free

and clear of all encumbrances, except standard general exceptions of the title insurance

company and prior conveyances and reservations of minerals.

4. Contingencies: Notwithstanding any other provisions of this Agree’ment to

the contrary, Buyer’s obligations under this Agreement are contingent upon the following

contingencies being satisfied or waived by Buyer:
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Buyer negotiating an acceptable written agreement with the City of

Springfield regarding improvements required for the upgrading of Mathers

Gun Club Road.

Buyer obtaining written approval of Buyer’s development plans from the

S~ringfieIdPlanning and Zoning Commission and by the Springfield City

Council. “Development Plans” as used herein shall include but not be Timite~

to approval of Buyer’s Flat of Subdivision by the City of Springfield, curb

cuts, turning traffic lanes, deceleration lanes, specifications of roadway

materials, paving thickness, Time stabilization, location and size of detention

pond or ponds, location and size of storm sewer ‘and sanitary sewers,

location and size Of water mains, and receipt of engineer’s estimate of the

cost of each of said items.

iii. All easements in respect of the Mather Gun Club Real Estate shall, be

satiâfactory to Buyer.

iv. All tenancies have been terminated and all tenants have vacated the Mather

Gun Club Real Estate.

v. Buyer obtaining approval of the Springfield Metro Sanitary District of

annexation of Mather Gun Club Real Estate into said District and Buyer’s

satisfaction with capacity of sewers to serve the Mather Gun CTub Real

Estate.

vi. Buyer obtaining ordinances from the City of Springfield granting such zoning

classifications as required by Buyer.
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vii. Buyer obtaining a written commitment from the City •of Springfield for

annexation of the Property into the City.

viii. Buyer obtaining a title insurance commitment showing marketable fee simple

title is vested in Seller and containing no requirements which must be

satisfied before an owner’s title insurance policy will be issued based

thereon except for SeIle~sexisting mortgage, which will be paid by Seller at

Closing. —

ix. There are no underground storage tanks located upon the Mather Gun Club

Real Estate.

x. Seller shall furnish to Buyer Seller’s Responsible Property Transfer Act

affidavit executed by the President of Seller.

5. Satisfaction of Contingencies as Condition of Closing: A. In the event

Buyer shall give written notice to Seller on or before May 31, 1999, that all contingencies

set forth in paragraph 4 of this Agreement have been satisfied or waived, then the parties

shall close the purchase and sale of the Mather Gun Club Real Estate within thirty (30)

days after giving of such notice.

B. In the event Buyer fails to obtain in writing to Buyer’s satisfaction the

contingencIes set forth in paragraph 4 of this Agreement on or before May 31 ~1999, then

Buyer may: (i) terminate this Agreement by giving written notice to Seller, in which event

Seller shall authorize the escrow agent in writing to return to Buyer the earnest money

funds held by said escrow agent and neither party to this Agreement shall have any further

liability one to the other; or (ii) extend the period of time for Buyer to obtain satisfaction in



writing or waiver of said contingencies until August 31, 1999, in which event Buyer shall

pay directly to Seller the sum of Ten ‘Thousand and No/i 00 Dollars ($10,000.00) for such

extension, which amount shall be non-refundable, however such amount shall be applied

to the purchase price at closing. ‘(The Original $1 0,000.00 paid to the Escrow Agent shall

remain on deposit with said Escrow Agent and shall also be applied to the purchase price

at closing.) If Buyer shall have obtained to Buyer’s satisfaction or waiver in writing all ‘of

the contingencies set forth in paragraph 4 of this Agreement on or before August 31, 1999, —

the parties shall close the purchase and sale of the Mather Gun Club Real Estate within

thirty (30) days of the date of such notice. Said Ten Thousand and No/100 Dollars

($10,000.00) shall also be applied to the purchase price at closing.

C. In the event Buyer shall fail to obtain satisfaction of the contingencies within

the time schedule herein set forth, then this Agreement shall terminate, in which event

Buyer shall direct the escrow agent in writing to return to Buyer the earnest money funds

held by said escrow agent and neither partyto this Agreement shall have any further

liability one to the other. /

0. In the event Buyer shall give written notice to Seller that all contingencies set

forth in paragraph 4 of this Agreement have been satisfied or waived but shall fail to close

within thirty (30) days thereof, then all the earnest money funds paid and held by the

escrow agent shall be paid to Seller and neither party to this Agreement shall have any

further liability one to the other.

6. Possession: Seller shall give Buyer possession of the real estate on the

date of closing. ‘
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7. ~Lo~sin..g.:

The real estate taxes shall be prorated between the parties effective at

Closing based upon the most current real estate tax assessment i.nfermat~o~

then available.

Seller shall keep the Mather Gun Club Real Estate and all improvements

thereon insured for fire and extended coverage in the amount of Two

Hundred Forty-eight Thousand Dollars ($248,000.00).

iii. Seller shall keep the Mather Gun’ Club Real Estate and all improvements

thereon insured for public liability with single occurrence liability limits in the

sum of not less than One Million ($1,000,000.00) Dollars. Seller shall deliver

to Buyer a duplicate original of each such policy, or in lieu thereof, a

/ certificate issued by the carrier. Each such policy or certificate shall provide

that the same shall not be canceled without at least ten (10) days prior

written notice to Buyer, and shall name Buyer or Buyer’s designee as an

additional insured thereunder.

‘iv. Seller shall indemnify, save harmless and defend Buyer from any and all

claim, demand, charge, expense, or loss whatsoever, including attorneys’

fees assessed against Buyer and arising by reason of the operation of the

Seller on the Mather Gun Club Real Estate. ‘ ~

v. Seller shall keep the Mather Gun Club Real estate free of all pollutants and

hazardous substances as defined by the statutes and regulations of the

United States and of the State of Illinois.



8. Conv~yance:Seller agrees to convey merchantable title of Mather Gun

Club’ Real Estate to Buyer or Buyer’s nominee by warranty deed in recordable form and

comply with all applicable statutes and ordinances in respect of Flat Act compliance arid

approval, and in compliance with the laws of the State of, Illinois and the ordihances of

Sangamon County and the City of Springfield, free and. clear of all, liens and

encumbrances, except standard general exceptions of the title insurance company and

prior coHveyances and reservations of minerals.

9. Default: A. Buyer’s Default: Should the Buyer default in any of its

obligations under this Agreement, the Seller may, at its option, declare this Agreement

terminated, provided that it shall first give the Buyer at least thirty (30) days written notice

of such default, and shall set forth in said notice the specific breach or breaches

complained of and of Seller’s intention to terrninate.this Agreement and retain all payments

made under this Agreement as liquidated damages. Such notice shall be served as set

forth in paragraph 22 of this Agreement. If such default has not been cured within such

thirty (30) days after receipt of said notice, then this Agreement shall thereupon be

terminated, and Buyer shall give notice to escrow agent that all payments made to the

escrow agent under this Agreement up to that time shall be paid to Seller, and Seller shall

have all the rights and remedies for breach of this Agreement as shall be permitted by law

and equity. ,

B. Seller’s Default: Should the Seller default in any of its obligations under this

Agreement, the Buyer shall give the Seller at least thirty (30) days written notice of such

default, and shall set forth in said notice the specific breach or breaches complained of,
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Such notice shall be served as set forth in paragraph 22 Of this Agreement. If such default

has not been cured within such thirty (30) days after receipt of said notice, then ‘at Buyer’s

option, this Agreement. shall thereupon be terminated, and Buyer shall be entitled to

immediate return of all earnest money and sums paid by Buyer to escrow agent hereunder,

or the Buyer shall, at its election, have all the rights and remedies for breach of this

Contract or for specific performance thereof as may be permitted in law Or equity.

10. Costs of Collection: In the event the Seller or Buyer should incur any —

expenses or attorneys’ fees in enforcing any of the provisions of this Agreement because

of the default of the other party, any such expenses and reasonable attorneys’ fees shall

be borne by the defaulting party and shall be due and payable upon demand.

11. Closing: The Closing shall be held in the office of Chicago Title Insurance

Company,.1043 South Fifth Street, Springfield, Illinois, or such other place in the City of

Springfield as Buyer and Seller shall agree.

12. Governmental Permits: Seller acknowledges that Buyer shall be required

to apply for permits from various governmental entities necessary for the satisfaction of the

contingencies set forth in paragraph 4 of this Agreement and for Buyer’s plans for

developr~ientof the Mather Gun Club Real Estate. Seller agrees to and it shall, at request

of Buyer, join with Buyer in the execution of such petitions and applications for permits,

zoning, annexation and utilities as may be requested by Buyer from time to time during the

term of this contract; provided, Buyer shall pay and shall indemnify Seller from all costs

and expenses for filing and other fees as may be required for such applications or
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petitions. The effectiveness and binding effect upon Seller of each petition and application

shall be expressly contingent upon the transfer of a deed from Seller to Buyer.

13. Environmental Audit: A. Seller at its expense shall within sixty (60) days

from the date hereof obtain a Phase I environmental audit of the subject property from

Hanson Engineering Company of Springfield, Illinois, assessing any pollutants,

contaminants, hazardous materials, lead or other mineral or gasoline products and

hydrology, that are of environmental concern including asbestos in the buildings. If a

Phase II audit is indicated, the cost of the Phase LI audit shall be paid for by Seller.

B. If the environmental study discloses pollutants, contaminants and hazardous

materials upon the Mather Gun Club Real Estate, then the Buyer shall have the right within

the thirty (30) day period following delivery of any audit disclosing ,such substances to

terminate this Agreement by giving written notice to Seller, and Buyer shall be entitled to

immediate return of all earnest money and sums paid hereunder.

C. The parties a~reethat the audits contemplated hereby shall be provided to

both Seller and Buyer and that the contents thereof shall not be disclosed to anyone

except the parties’ engineers, consultants, contractors, attorneys and lenders.

0. Seller shall mine the Mather Gun Club Real Estate for lead and remove lead

at its cost and shall be entitled to all proceeds generated therefrom. If Seller is unable to

contract for the removal of the lead prior to December 1, 1998, or prior to a closing date

established herein, Seller’s right to collect and sell the lead shall lapse, and the parties

shall close pursuant to the provisions of this Agreement. :
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14. Relation~hipof Partie~:The parties agree that their reletionship under this

Agreement shall be that of Buyer and Seller and that nothing herein contained shall be

deemed or interpreted to create between them the relationship of principal and agent,

employer and employee, or partners or~ointventurers.

15. Buyer’s Right to Enter Land: A. On execution hereof Buyer or its agents

shall have the right to enter on the Mather Gun Club Real Estate,. make inspections,

advertise, place si~nageand show the premises, carry out surveying work with machinery

and equipment, and conduct such tests, including soil and sub-soil tests on it and under

it as Buyer shall desire, provided that Buyer shall repair any and all damage caused

thereby and pay to Seller the value of any crops which may be destroyed by, Buyer.

B. The foregoing may be done or caused to be done by Buyer, and Buyer shall

be solely responsible for the cost thereof and hereby indemnifies and agrees to hold Seller

harmless from any liability or cost therefor, including reasonable attorneys’ fees. Buyer

shall indemnify, ‘save harmless, and defend Seller from any and all claim, demand, charge,

expense, or loss whatsoever, including attorneys’ fees, assessed against Seller and

arising by reason of any activities conducted by Buyer on the Mather Gun Club Real

Estate.

C. Buyer’s right to enter the premises during the period of this Agreement for

the purpose of making surveys or performing tests or work as herein permitted is

conditioned on Buyer paying for the cost of all such work, and Buyer will not’permit any

lien to be filed against the premises on account of same and if a lien is filed, Buyer agrees
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to immediately satisfy same or acquire a band from a commercial surety company to Cover

the same in the event Buyer elects to contest the lien.

0. There shall be no demolition of improvements to the Mather Gun Club Real

Estate unless such demolition is required by a governmental authority having jurisdiction

over the real estate except by mutual agreement.

16. Fire and Casualty Insurance: If prior to delivery of a deed to the

improvements under this Agreement, the improvements on the premises shall be

destroyed or materially damaged by fire or other casualty, Buyer shall be entitled to

receive at closing the proceeds of any insurance on them.

17. Buyer’s Right to Exchang~:Buyer shall have the right to exchange the

Mather Gun Club Real Estate for other like-kind property as provided under Section 1031

of the Internal Revenue Code. In such event Buyer shall pay all expenses associated with

the consummation ofsaid exchange in excess of those expenses that would be customary

for Seller if there were no exchange involved.

18. No Commission: No broker’s commission or finder’s fee is due or payable

to any party to this Agreement or any third party or agent by reason of entering into this

Agreement or by reason of the exercise of the options granted herein.

19. Removal of Improvements and Debris: It is agreed by the parties that

Buyer shall have the sole responsibility and shall bear all costs associated ‘~iththe

maintenance, destruction and/or removal of all improvements existing on the Mather Gun

Club Real Estate and shall likewise bear the sole responsibility for the removal of debris

remaining on the property, including, but not limited to, broken shooting targets.
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20. Retention of Personal Property: It is further agreed by the parties that this

Real Estate Purchase Agreement specifically excludes personal property owned by the

Seller associated with and used by Seller in the furtherance of its corporate purpose as

an amateur trapshooting associatiOn. Buyer does hereby agree to allow Seller, at Seller’s

discretion, to remove from the premises or liquidate said personal property, including, but

not limited to, equipment associated with the projection of trap targets, golf carts, firearms

paraphernalia, award and trophies and the like prior to closing.

21. Memorandum of Agreement: Buyer and Seller shall execute a

memorandum of this Agreement, a copy of which is attached as Annex B, and the parties

agree that such Memorandum ofAgreement may be recorded in the Office of the Recorder

of Deeds of Sangamon County, Illinois.

22. Notices: Any notices pursuant to this Agreement shall be sent by certified

mail, return receipt requested, addressed as follows:

TO SELLER: Jerry Sedlacek, President
Illinois State Trapshooter’s Association
2730 Riggins Road
Troy, IL 62294

AND TO: John E. Childress
Brown, Hay & Stephens

-- 700 Mercantile Bank Building
P.O. Box 2459
Springfield, Illinois 62705

‘TO BUYER: do Leonard W. Sapp
1999 West Wabash
Springfield, Illinois 62704
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AND TO: Robert S. Cohen ‘

Giffin, Winning, Cohen & Bodewes, P.C.
One West Old State Capitol Plaza, Suite 600
P.O.Box2117
Springfield, Illinois 62705

and may be made in person or by depositing the same in the Uhited States Mail property

addressed to the other party with po~tageprepaid. Any notices so mailed shall be deemed

to have been made upon deposit in the United States Mail as aforesaid.

23. Time Of Essence: The time of payment and’ the time of performance of the

obligations to be performed hereunder by Buyer shall be of the essence of this Agreement.

Any failure to make payments by the date specified in this Agreement shall constitute a

default of this Agreement by the Buyer.

24. lnvaIidj~y:The invalidity of any provision of this Agreement shall not impair

the validity of any other provision. If any provision of this Agreement is determined by a

court of competent jurisdiction to be unenforceable, such provision shall be deemed

severable and this Agreement may be enforced with such provisions severed or as

modified by such court.

25. Headings: Headings in this Agreement are for convenience only and are

not intended to describe, interpret, define, limit or construe its provisions.

26. Binding Effect: Eaöh of the provisions of this Agreement shall extend to and

shall, as the case may require, bind or inure to the benefit of the parties hereto and their

respective successors, heirs, administrators, trustees, executors, legal representatives and

assigns.
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27. Governing Law: This Agreement shall be construed ah’d governed by the

laws of the State of Illinois and any action to enforce its terms or conditions shall be

brought in the Circuit Court of Sangamon County, Illinois, therefore.

28. Future Assurances: The parties agree to execute any and all ‘additional

documents and/or instruments necessary to carry out the terms of this Agreement. The

costs incurred in the preparation of any additional documents shall be borne by the party

for whose benefit the documents are being executed. —

29. Entire Agreement: This Agreement to Purchase dated October~,1998, ~

contains the entire agreement between the parties hereto’. No representations other than

those therein, contained have been made by either parts’ to the other party or their

respective agents and attorneys. No waivers, alterations. or modifications of this

Agreement o~any agreements in connection herewith shall be valid unless in writing and

duly executed by all parties hereto.’

IN WITNESS WHEREOF, the parties hereto have exeáuted this Agreement on the

day and year first above set forth.

ILLINOIS STATE TRAPSHOOTERS ASSN.,
INC., an Illinois not-for-profit corporation,

By: c~~)2~~e~é
~‘ Jerr~edlacek,President ‘

PANTHER CREEK OFFICE PARKS L.L.C., an
Illinois limited liability company,

Its ~ ~‘ ‘

r~.
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ACKNQWLEDGEMENT OF ESCROWEE ‘.

The undersigned, Chicago Title Insurance Company, as Escrowee, hereby
acknowledges receipt of the sum of Ten Thousand Dollars ($10,000), which represents an
earnest money deposit paid by Buyer. Escrowee agrees to hold and distribute said
earnest money pursuant to the terms and provisions set forth hereinabove ‘in said ‘Qoiitract
for Sale of Real Estate. “ ‘ ‘ ‘

Date: ‘ ‘__,1998. CHICAGO TITLE . INSURANCE
COMPANY ‘

Its ~ ‘
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ANNEXA ‘ ..

Legal Description

All that part of the following described real estate lying Westerly of the West line of the

service drive described as follows:

The South 3.88 acres of the East Half of the Southeast Quarter of Section 13;

The Northeast Quarter of the Northeast Quarter of Section 24; EXCEPTING THEREFROM
a 0.102 acre tract conveyed to the State of Illinois, Department of Transportation, by ,

Warranty Deed dated May 6,’ 1994, and recorded June 27, 1994, as Document No. 94-
26746; ‘ . ‘

The South 3.91 acres of the West Half of the Southeast Quarter of said Section 13;

The Northwest Quarter of the Northeast Quarter of said Section 24; All in Tdwnship .15

North, Range 6 West of the Third Principal meridian in Curran Township;

EXCflTthc North 2~.71foot of tho South 202.71 fo~of thc E~203.7~fc~t~f~-• / /

No~voatQuo~or~f thc Northo~~ortor of ScotiQ~
Situated in SANGAMON COUNTY, ILLINOIS. ‘ ~fr&
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ANNEXB
MEMORANDUM OF CONTRACT

Seller’s Name and Address:
Illinois State Trapshooters Assn.
c/a Jerry Sedlacek, President
2730 Riggins Road
Tray, IL 62294

Buyer’s Names and Address:
Panther Creek Office Park, L.L.C.
c/a Leonard W. Sapp ‘

1999 West Wabash
Springfield, Illinois 62704 , , .

This Memorandum of Contract is entered into between ILLINOIS STATE

TRAPSHOOTERS’ASSN., INC., an. Illinois not-for-profit corporation, as Seller, and

PANTHER CREEK OFFICE PARK, L.L.C., an Illinois limited liability company with offices

in Springfield, Illinois, as Buyer, as a memorandum that on October 1, 1998, Seller agreed

to sell to Buyer and Buyer agreed to buy the following described real estate:

All that part of the following described real estate lying Westerly of the West
Tine of the service drive described as follows,:

The South 3.88 acres of the East Half of the Southeast Quarter of Section
1~3;

The Northeast Quarter of the Northeast Quarter of Section 24; EXCEPTING
THEREFROM a 0.102 acre tract conveyed to the State of Illinois,
Department of Transportation, by Warranty Deed dated May 6, 1994, and
recorded June 27, 1994, as Document No. 94-26746;

The South 3.91 acres of the West Half of the Southeast Quarter of said
Section 13;
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The Northwest Quarter of the Northeast Quarter of said Section 24; All in
Township 15 North, Range 6 West of the Third Principal meridian in Curran
Township; ‘

tXCET ths North 206.71 fast of th~Eout~303.71feat of th~Leot ~

feet o~oidNc~hwoctQu~or~f ~ ~ 24

Situated in SANGAMON COUNTY, ILLINOIS. ‘ ‘

upon all the terms and conditions set forth in such contract. This Memorandum of Contract

is not intended to be the definitive agreement of purchase and sale between the parties

hereto, but only a memorandum of their written purchase and sale agreement which was

executed by them on the date above set forth.

TN WiTNESS WHEREOF, the parties hereto have executed this Memorandum of.

Contract this ~k day of October, 1998.

ILLINOIS STATE TRAPSHOOTERS , PANTHER CREEK OFFICE PARK,
ASSN.,INC., an Illinois not-for-profit L.L.C., an Illinois limited liability ,

corporation, company,

By: ~ )~~d~ ~

terry ~~T~’cek,President Its ~ ‘

SELLER /~1J~’ER ~‘

~ ,i___~ ~

~-L ~. ~h~k
‘STATE OF ILLINOIS ) ‘ .

SS.
COUNTYOFSANGAMON

I, the undersigned, a Notary Public in and for the County and State aforesaid, DO
HEREBY CERTIFY that Jerry Sedlacek, personally known to me to be the President of
ILLINOIS STATE TRAPSHOOTERS ASSN., INC., an Illinois not-for-profit corporation, and
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personafly known to me to be the same person whose name is subscribed to the foregoing
instrument, a~3pearedbefore me this day in person and acknowledged that as such
President he signed and delivered the said instrument as President of said corporation,
pursuant to authority given by the Board of Directors of said corporation, as his free and
voluntary act, and as the free and voluntary act and deed of said corporation for the uses
and purposes therein set forth.

Given under my hand and notarial seal this $/~1iday of ~ , 1998.

r~o~~:T. .‘ ____________f ~ ‘ Notary Public

STATE OF ILLINOIS
SS.

COUNTYOFSANGAMON )

I, the undersigned, a Notary Public in and for the County and S~a1teaforesaid,
DO HEREBY CERTIFY that ~ q~-~L~’/ rA~-~’~i,’~/~ i- ‘~~5~r~Ilyknown to
me to be /‘?!~,r~t~,.~i of PANTHE~‘CREEK OFFICE PARK, L.L.C., an Illinois
limited liability company, and personally known to me to be the same person whose name
is subscribed to the foregoing instrument, appeared before me this day in person and
acknowledged that as such /7~.n~L.:) he signed and delivered the said
instrument as ~7~,~’,ni)~ of said limited liability company, pursuant to authority
given by the members of said limited liability company, as his free and voluntary act, and
as the free and voluntary act and deed of said limited liability company for the uses and
purposes therein setforth.

Given under my hand and notarial seal this ~~ay of ~ , 1998.

~ ~. .~ ~ -

Notary Public /

r OFFICIAL SEAL I.t JULIE B. COUTURIAUX ~
~:NOTARY PUBUC, STATE OF ILLINOIS ~
~ MY COMMISSION EXPIRES S-18-2C01 ~

~

Cct:ber I• 1 998~ttF:\WPWIN6~\RE’.JEC’L3TAPA

~XHWIT



I—

PANTHER CREEK OFFICE PARK, L.L.C. 1076
1999 W. WAHASU AVE.

SPFUNGFIEIO, IL G2704

PAY Ten Thousan~~:~:_ DOLLAIIS $ 10,000.00
~ TOThEOFIDER

OF 1 Lt1~L~Z~

L Title Ins., Escrow Agent

Earnest Deposit . ‘ ~‘~ ~

‘I’UEJLIJ?lIP u;o?LLoq’~u1~’:lJtJ 000 0~1l”
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JamesM. Morphcw
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Mark K. Cutler,
ThomasH.~laon
ToddM. Thrner
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Charles3. Northrup

alsolicensedin Missouri

Sorling,Northrup, Hanna,Cullen
andCochran,Ltd.

Attorneys at Law

Suicc 800 Illinois Building

607 EastAdams Street
PostOffice Box 5131

Springfield, Illinois 62705

Telephone: (217) 544~1144
FaxNo.: (217) 522.3173

www.sorlingtaw.com
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JohnP. Shenkwjler
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W,lliarnS. Hartley
W,lliarn B. Batea

ofcounsel

Sorting,CacronandHardin
(1945.1975)
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Illinois ‘State Trapshooters Association
Mr. Roger Rocke
185 East South Lakeview Drive
East Peoria, IL 61611 -

Mr. Douglas Dorsey
Hanson Engineers
1525 So. Sixth Street
Springfield, IL 62703—2886

Re: Mather Gun Club - Springfield, Illinois

Dear Sirs:

On August 17, 2001, Mather Investment Properties, L.L.C.
received correspondence from the Illinois Environmental
Protection Agency regarding the environmental condition of the
former Mather Gun Club property located at 3006 Mathers Road in
Springfield, Illinois. The correspondence identified numerous
potenti.al concerns, associated with the property as a result of
its former use as a trap and skeet shooting range. The
correspondence also noted potential liability under the Illinois
Environmental Protection Act (“Act”) as well as the federal
Comprehensive Environmental Response, Compensation, and Liability
Act (“CERCLA”) . A copy of the correspondence is enclosed.

In response to this correspondence, Mather Investment
Properties has retained Rapps Engineering to review the status of
the Gun Club property as well as to communicate with the Illinois
EPA on this issue. In that regard, Rapps representatives met
informally with the IEPA to better evaluate its concerns and, if
necessary, any potential remedial action. In addition, Rapps
conducted a limited sampling program at the property on August
30, 2001. That sampling revealed exceedances of IEPA TACO soil
standards for, lead,. arsenic, and certain PAHs. Given the’ levels
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of these contaminants, Rapps has proposed, and is preparing, to
enroll this site into the IEPA’s Site Remediation Program to
address the identified concerns.

The existence of a potential environmental problem at the
Gun Club property has been a surprise to Mather Investment
Properties. As you know, Hanson’Engineers prepared a Phase I
Environmental Site Assessment in September, 1998 wherein it
concluded that the “lead shot and target debris on the shooting
range do not pose an imminent or substantial endangerment to
health or the environment, and therefore are not considered
recognized environmental conditions.” In light of the expressed
concerns of the IEPA, this statement is not accurate.
Furthermore, based upon a review of general environmental
materials readily available at the time the Phase I was prepared,
it appears that this statement was not accurate at the time it
was written. Pursuant to the October 13, 1998 contract between
the Association and Mather Investment Properties, Mather was
entitled to rely upon the conclusions of this Report. In fact,
Mather Investment Properties did rely upon the Report, which
identified no environment~1 problems, in making its decision to.
purchase the Gun Club property.

As noted above’, Mather Investment Properties is proceeding
to address the environmental condition of the property to the
extent the IEPA may require. This includes enrollment into the
IEPA’s SRP, and may ultimately require some level of remedial
activity at the property. The costs are unknown. Obviously, my
client wishes to minimize any such, costs, but they could be
substantial. Given the Association’s potential liability under
the Act for “causing” the environmental problem, or under CERCLA
as a former operator of the facility, as well as any potential
contractual liability of Hanson to the Association or Mather
Investment Properties, you may wish to review the existing Rapps
data or.Mather”s contemplated course of action vis a vis the
IEPA. If you would like to discuss this matter, do not hesitate
to contact me.

Very truly yours,

7. -~---—--~

Charles J. Northrup

Enclosure

cc: Mather Investment Properties

0318718.003 10/2/2001CJN



ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 Noam GRAND AVENUE E,t.sT, P.O. Box 1 9276, SPRINGFIELD, ILLINOIS 62794.9276

217/785-9407 THOMAS V. SKINNER, DIRECTOR

August17, 2001

Mr. LeonardW. Sapp,ManagingPartner
MatherInvestmentProperties,LLC
1999Wes.tWabashAvenue
Springfield,Illinois 62704

Re: 1671205736— SangamonCounty
MatherGunClub (MatherInvestmentProperties)
GeneralCorrespondence

DearMr. Sapp:

Thepurposeof this letteris to offercomplianceassistanceandperspectivefrom theIllinois
EnvironmentalProtectionAgency(“Illinois EPA”) on the future redevelopmentof theMather
GunClub andassociatedpropertiesin Springfield, fllinois. On June19, 2001, theSpringfield
City Council passedtwo ordinances(OrdinanceNumbers343-06-01and344-06-01)regarding
theannexationandzoningofthe subjectproperties.Additionally, theIllinois EPA hasbeen
contactedby thepublic regardingpotentialheavymetal(primarily leadand arsenic)and
polynucleararomatichydrocarbon(“PNA” or“PAH”) contaminationat the MatherGunClub
propertydueto theformeruseof thepropertyas atrapandskeetshootingrange.

If therearecontaminantspresentatthesite,thereis thepotentialfor theestablishmentofnewor
theexacerbationofexistingcontaminantexposurepathwaysduringandaftertheredevelopment
of thepropertywhich posean unacceptablerisk to humanhealthand/ortheenvironment.Be
advisedthat if thereis contaminationpresentat thesite thatposesan unacceptablerisk to human
healthor theenvironmentorif theredevelopmentof thesitecreatesnewexposurepathwaysthat
allows contaminationat thesite to posean unacceptablerisk to humanhealthortheenvironment,
all past,presentandfutureownersof thepropertymaybesubjectto liability pursuantto the
Illinois EnvironmentalProtectionAct (415 ILCS 5/1 et seq.)and/ortheComprehensive
EnvironmentalResponse,Compensation,andLiability Act of 1980, asamended(CERCLA or
Superfund). Pleaseunderstandthatthe Illinois EPAhasnot inspectedtheproperty,but that this
letteris basedon Illinois EPA’s pastexperienceswith theredevelopmentof formershooting
ranges. It is basedon theseexperiencesthatweoffer thefollowing discussion:

GEORGE H. RYAN, GOvERNOR A~24 ~81



August17, 2001
Letterto Mr. LeonardW. Sapp
‘RegardingtheRedevelopmentof theFormerMatherGunClub
Page2 of 3

Whatactivitiesor actionsneedto beconductedprior to transferandredevelopmentof the
site?

TheIllinois EPA recommendsthat a Phase1 (andpotentiallyaPhase2) Environmental
Assessmentbe conductedprior to anytransferof theproperty. Thepurposeof thisassessmentis
to identify anypotentialenvironmentalproblemsto both thepurchaserandseller.

If thereis contaminationidentifiedat thesite,from eitherthepastuseas atrapandskeetrangeor
someotheruse,thecurrentownerorfutureownermaychooseto addressthecontaminationon a
voluntarybasisthroughthe Illinois SiteRemediationProgram(“SRP”). Uponcompletionofthis
process,the sitewould be issueda “No FurtherRemediation”(“NFR”) letterthat wouldbe filed
with the CountyRecorder.It is recommendedthatif newfacilities areto be constructed,these
facilities beconstructedin areasthathavebeenaddressedthroughtheSRP. This insuresthat
newor different usersof thepropertydonothaveexposureto unacceptablerisksfrom any
contamination.

Regardinganypotentialleadcontam.üiationat thesite,typically, ownersand/oroperatorsof
shootingrangesandtrap, skeetandshootingsportsclubsperiodicallyminetheprojectile
backstopsandshot fall zonesto recoverthemetalvaluespresent(primarily lead)asscrapmetal.
Any residualcontaminationresultingfrom theoperationof the shootingrangewould typically be
addressedat theendof theoperationofthe facility on avoluntarybasis.

Whatpermitsand application forms needto be ‘completedand where can thesebe
acquired?

With regardto thepotentialenvironmentalremediationatthesite,formsfor enrollmentin the
SRPareavailablefrom theIllinois EPA orfrom theIllinois EPA SRPweb site at
“http://www.epa.state.il.us/land/site-remediationliridex.html”.At this website, it is possibleto
downloadthethreePDF forms that arenecessaryfor enrollmentinto theSRP. Someof the
potentiallynecessaryremedialactivitiesmayneedpermits,butmostdo not. Specificquestions
canbeaddressedduring theplanningfor anyremedialactivitiesbasedon the typesof activities
needed.

Presentlyandhistorically,noStateor Federalenvironmentalpermitsarerequiredfor rifle and
pistol ranges,skeet,trap andshootingsportsranges’aslong astheshootingexercisesdo not
impactenvironmentallysensitiveareas,andarenot into oroverwatersof the StateofIllinois
including anywetlands.This is consistentwith federalcourt casesconsideringwhetherfederal
environmentalregulatoryrequirementsapplyto shootingranges.SeeConnecticutCoa.s’tal
Fishermen’sAssoc.v. RemingtonArms Co., 989F.2d 1305(2dCir.1993);LongIsland
SoundkeeperFundv. NewYorkAthleticClub, 1996WL 131863(S.D.N.Y.);and,Stonev.
NapervilleParkDistrict, et aL, 3SF.SUpp. 2d651 (N.D. Ill. 1999).



August17,2001
Letter to Mr. LeonardW. Sapp
Regardingthe Redevelopmentof theFormerMatherGunClub
Page3 of 3

However,theIllinois EPA would like to emphasizethat eventhoughno environmentalpermits
wereor aregenerallyrequiredfor theoperationof a shootingrange,environmentalperniits’may
berequiredfor suchactivities asmovingcontaminatedsoil to otherpartsof thesite,creating
pilesof contaminatedsoils, andmovingcontaminatedsoils off site. It is importantto notethat if,
during thechangein landusefrom afirearmsrangeto someotheruse,a situationdevelops
~‘hichpresentsanuncontrolledrisk to humanhealthorthe environment,’theIllinois EPAdoes
havethe authorityto orderor compeltheresponsiblepartyto conductthenecessary
environmentalremediationandseekcostrecoveryfrom theresponsibleparties. It is suggested
that you contacttheIllinois EPA beforeperformingany of theseactivities.

Whatis thenameand phonenumber of the contactpersonat theIllinois EPA who would
be responsiblefor monitoring this project’s completion?

A projectmanagerwo~ildbeassigned~totheprojectwhenlif thesite,is enrolledin theSRP.

If you shouldhaveanyadditionalque~tionsregardingthis matter,orwish to discussanyof these
issuesfurther,pleasecontactme at 217/785-9407.For additionalinformationregardingthe
Illinois EPA’s VoluntarySiteRemediationProgram,pleasecontactLawrenceW. Eastep,P.E.,
ManageroftheBureauof Land’sRemedialProjectManagemei~tSectionat 217/782-9802.For
additionalinformationregardingleadcontaminationissuesat shootingranges,pleasecontact
ClarenceL. Smith,Managerof theBureauof Land’sFederalSiteRemediationSectionat
217/524-1655. ‘ ‘

Respectfully,

~ e.eL9~
William C~.Child, Chief
Bureauof Land

cc: Mr. ChrisDanos
Wal-MartStores,Inc.
2001 Southeast

10
th Street

Bentonville,Arkansas72716-0550
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StephenA. Tagge

Mr. JerrySedlacek,President MichaelA Myers

Illinois TrapshootersAssociation C. Clark GerrnannGary A. Brown
2730RigginsRoad StephenR. Kaufn,ann

Troy, IL 62294 FrederickB. HoffnnannVLUiam R Enlow
CraigS.Burkhardc
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Mr. JohnE. Childress Scott C. Helmhojz

Brown,Hay& Stephens JohnA. KaueraufJamesM. Morphew
205 S. Fifth Street Scephenj.Bochenek

P.O.Box2459 DavldA.RolfPeggyj.Ryan
Springfield, IL 62705 , Mark K. Cullen

Thomas H. Wilson
ToddM. Turner

Re: Mather Gun’ Club R.LeeAllen
Charlesj.Northrup

Noticeof Breachof Contract DeannaS. Mool

ElizabethA. tJnbance
DearSirs: ‘ ~Jason Rankin

JuLia CoxHoverrnale
B. ZacharyDlnardo

This letter is to giveyouwrittennotice,pursuantto paragraphs9. B. and22 TheresaM. CameronJames0. Pahey

ofthe October13, 1998“Real EstatePurchaseAgreement”(“Agreement”) JohnF. Shorikwller

betweentheIllinois StateTrapshootersAssociation,Inc. (“Trapshooters”) Jeffre7R.jurgens

andthePantherCreekOffice Park,LLC, oftheTrapshooters’defaultunder CharlesH. Northrup
Philip B. Manna

thetermsof theAgreement. PatrickV Reilly
~dllam S. Hariley
William B. Bates

Specifically,,paragraph7. v. oftheAgreementprovidesthattheTrapshooters Mark H. Ferguson

shall keep the MatherGun Club RealEstatefree from all pollutantsand of counsel

hazardoussubstances.This provisionhasbeenbreachedin thatpollutants,
including lead and certainpolynucleararomatichydrocarbons,havebeen Sorling, CacronandMarlin

1944-1975
detectedat theMatherGunClub property. Additional breachesofimplied

CarlA. Sorling
termsof theAgreementmayalsohaveoccurred.Finally, thepresentationof
a September1998 PhaseI EnvironmentalSite Assessmentpreparedby B. ~ CarronJr.

HansonEngineersdisclosingno recognizedenvironmentalconditionson the 19444959

propertyconstitutesamisrepresentationof site conditions,andassuch,a JohnH. Marlin
1945-1978

furtherbreachof theAgreement. ‘ George~ Calico

1950-1986

In accordancewith paragraph9.B. oftheAgreement,you havethirty (30) ThomasL. Cochran
1956-1994

daysafterreceiptof this notice to cure this default. If you fail to curethe
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defaultwithin thetime.frameprovided,thePantherCreekOfficePark,LLC shalltakeall appropriate
actionto remedythedefault.

If you haveany questions,orwould like to discusshow theTrapshootersintendto curethedefault
identified,pleasedo nothesitateto contactme.

Verytrulyyours,

CharlesJ.Northrup

cc: RichAhern
SusanBrandt

0342907.002 4130/2002CJN
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Serviceareas

Land Pollution and Solid Waste Services

Today’sbusinessclimate andregulatoryframeworkdemandyoumakeprudent decisions for each stepyourbusiness
takes.Whetherpurchasingpropertyfor expansion,remediatingacontaminatedsiteor addinganewprocessor line.
to increaseproduction,eachdecisionhasenvironmentalimplications--andeachdecisiondirectly affectsthebottom
line of yourbusiness.

Hansoncanassistyou in makingthesedecisionsby helpingyouanswerthefollowing questions.

• Whatis theenvironmentalrisk andhow,will it affectexistingorplannedoperations?
• How will it affectproduction?
• Howwill it affect thebottomline? ,, S S

After you’ve answeredthesequestions,Hansoncanidentifythespecificservicesyou will needto makethe
importantdecisionsthat will affect yourbusinessandtheenvironment. Weprovidea full rangeof landpollution
andsolid wasteservices andhaveextensiveexperienceinvolving:

• Aboveground storage tanks
• Brownfield redevelopment
• Comprehensiveenvironmentalresponsibility
• Environmentalassessments/audits
• Environmentalmanagementprograms
• Hydrogeologic/geologicstudies
• Manufacturedgasplants
• Remediation
• ResourceConservationandRecoveryAct (RCRA) compliance
• Risk-basedcorrectiveaction
• Sitecharacterization
• Undergroundstoragetanks

Click hereforhighlights ofourprojectexperience.

Basedon yourprojectneeds,Hansonwill assembleatea~nofenvironmentalspecialistsfrom ourstaffof engineers,
geologists,hydrogeologists,scientistsandtechnicians.Ourstaffis skilled atworking on projectsat everylevel
rangingfrom small, uncomplicatedprojectssuchasundergroundstoragetankremediationat asinglesiteto large,
complexprojectssuchasimplementingcomprehensiveenvironmentalprogramsfor nationalor internationalclients
orremediatingaSuperfundsite.A teamleadermanagesandfacilitatestheprojectteam,integratingyourneedsinto
theprojectandmeshingtheprojectgoalswith regulatoryframeworkservices.

Hansoncontinuesto providetheseandothertypesofenvironmentalservicesto clientsrangingfrom small
businessesto Fortune500 companies,aswell as local, state,federalandinternationalagencies.

itt~ //www hansonen~ineerscomlenvironmental_services/aboutus/Services/landhtm 5/5/2003
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Land Pollution and Solid Project Experience

• Remedialinvestigation/designfor combinedRCRAand abovegroundstorage
tankreleasesatan educationalfacility’s powerplant (cOl)

Brownfields

CERCLA

Environmental
Management Program

Site Characterization

I

I

Phase1111 environmentalsiteassessmentandremedialresponseactionsfor
formerpowergeneratingstationon theIllinois riverfront(j02)

CERCLAremedialinvestigationlfeasibilitystudy,remedialdesignand
implementationof correctiveaction~03) S

Illinois EnvironmentalProtectionAgency- Multi-sites (f05)

• Providedsite characterizations,hazardevaluations,remedialinvestigations,
t~asibi1itystudies,remedialdesignsandothersupportingactivitiesat U.S. Air
Forcebases.(eOô)

• Characterizedandidentifiedlandfill groundwaterimpacts/leachateand
developedcorrectiveactionmeasurestor amumcipality(iOô)

Hydrologic/Geologic
Studies

Manufactured Gas Plants

Remediation

• Radiorelaystationdesign (e07)
• Hydrogeologicstudyandassessmentofenvironmentalconditionsat a fly ash

landfill (g07)

• Assessmentof 10 former manufactured gasplant sitesfor potentialimpactsto
theenvironment~O8)

• Groundwaterandfreeproductrecoverytrenchdesignandobservation(c09)

• Designandconstructionofa high-volumegroundwaterrecoveryandtreatment
systemat coaltarsite (j09)

Risk-basedCorrective
Action

Underground Storage
Tanks

• Investigatedsodiumdichromatereleasedintosoil andgroundwaterand
assessedconcentrationsagainstIllinois risk-basedcorrectiveactionrules(gi Oa)• Engineering,environmentalandprojectmanagementservicesfor underground

storagetankremovalsandsiteremediation

Home

li-tn //www H rn-i scn en ni n~er~ rrim/envirnrimental services/ahcmtiic/Services/landnrrn~rtc Htni
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IN~THE CIRCUL COURT OF THE 7TH JUDIC~LCIRCUIT
SANGAMONCOUNTY, ILLINOIS

NATEER INVESTi’IENT PROPERTIES, LLC, S

an Illinois Liruited Liability Co~panv,

Plaintiff

S vs ) N~~3L 0144
ILLINOIS STATE TPAPS~OOTERSASSOCIATION,
INC., an Illinois not—for--profit

corporation, and HANSON PROFESSIONAL
SERVICES, INC., a Foreign Corporation, )
d/b/a HANSONENGINEERS INCORPORATED,

Defendants. SUMMONS

To each defendant: Illinois State Trapsi~ooter’s Association, c/c J~ines ~. Brun~r,
Reg~steredAgent, 2U.~ S. 5th Str~et, 700 Suite, P. 0. Bo:c 2459, Springfield, IL 62705—2459

S YOU ARE SUMMONED and required to file an answer to the complaint in this
case, a copy of which is hereto attached, or otherwise file your appearance, in the office
of the clerk of this court, 200 South 9th Street, Room 405, Springfield, Illinois 62701,
within 30 days after service of this summons,, not counting the day of. service. IF YOU
FAIL TO DO SO, A JUDGMENT BY DEFAULT MAY BE ENTERED AGAINST YOU FOR
THE RELIEF ASKED IN THE COMPLAINT.

To the officer: S

This summons must be returned by the officer or other person to whom it was given for service,
with endorsement of service and fees, if any, immediately after service. If service cannot be made, this ‘

summons shall be returned so endorsed. This summons may not be served later than’30 days after its ‘

date. . S

S WITNESS,’ ~ ~/ . 20~23. S
S ‘/ S.

Associate Circuit Clerk - nt. Deputy

Name ~ Cullen & cochran, Ltd.

Attorneys
Address 1’. ~ BOX 5131

S Springfield, IL 62705~ty 217—344—1144

Telephone
Date of service:_______________________20
(To be inserted by officer on copy left with defendant or other person)

ORIGINAL (White) COURT FILE (Yellow) Defendant (Fink)

Clerk of the Circuit Court
Sangamon County, Illinois


